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KAMU IHALELERINDE ULUSAL MUAMELE VE AYRIMCILIK YASAGI

Doc. Dr. Giirsel Ozkan *
I. Giris

Rekabet, ihale sisteminin en temel unsuru olup gerek girisimcilerin esit kosullarda piyasaya
erisimlerinin saglanmasi, gerekse kamu kaynaklarinin verimli kullanilmasi agisindan 6nem
tasitmaktadir. Kamu idarelerinin rekabete agik bir sistem ile ihale konusu alimi gergeklestirmeleri
etkili bir kamu ihale siteminin olugturulabilmesi i¢in zorunlu bulunmaktadir.

Kamu ihalelerinde rekabetin saglanmasi, gerek ulusal gerek kiiresel diizeyde giderek
artan Olciide deger kazanmugtir. Ancak ihalelerde rekabetin saglanmasinin 6niinde bazi engeller
bulunmaktadir. Bu engeller piyasanin kendi kosullarindan ve isteklilerin belli uygulamalarindan
kaynaklandig1 gibi hiikiimetlerin agik ya da kapali olarak yiirittiikleri bazi uygulamalarin bir sonucu
olarak da ortaya ¢ikmaktadir.

Hiikiimetlerin kamu ihale piyasasinda yabanci firmalarin piyasaya girmesinin 6niinde
yapay engeller olusturarak ulusal firmalar lehine ayrimecilik yapmasinin, ulusal ekonominin
desteklenmesi ya da ulusal firmalarin yabanci firmalarin rekabetinden korunmasi gibi politik
gerekgeleri olabilmektedir'. Bu tiir koruma politikasi, kamu ihale piyasalarinin serbestlesmesini
engelleyerek daha zengin, ¢esitli ve daha rekabetgi fiyatlara sahip tirtin ve hizmet segeneklerinin
olugmasini énlemektedir.

Ozel scktoriin yaptigi ihalelerde, sirketler olabilecek en iyi anlagmaya varmalarini
saglayacak kararlar almaya caligmakta ve bu sekilde olmazsa uzun vadede rekabet edemeyecekleri
bilinmektedir. Dolayisiyla kamu ihale sistemi, sdzlesmeyi yapanlarin belli kurallar ¢ergevesinde
sermayeyi en verimli ve etkili bir sekilde kullanmalarinda bir engel bulunmadigini saglamak
zorundadir. Bu anlamda, kamu ihale sisteminin ‘esit muamele’ ve ‘bozucu uygulamalardan uzak
olma’ esaslarina dayanmasi, yasal diizenlemelerin ayrimciliga kars1 gtivenceler igermesi ve saydam
nitelikte olmasi gerekmektedir.

Ulusal piyasalarin gerek ikili uluslar arasi anlagmalar gerekse ¢ok tarafli bolgesel nitelikli
anlagmalar yapmak suretiyle daha rekabetci bir ortamda gergeklestirilmesinin 6nemi kuskusuzdur.

II. Ulusal Muamele ve Ayrimcilik Yasagi

Ulusal muamele, yabanci mal, hizmet ve tedarikgilerin yerli rakiplerine ve muadillerine gore
daha az desteklenmesinin yasaklanmasini diger bir anlatimla yabanct mal, hizmet ve tedarikgiler ile
yerli olanlar arasinda ayrimcilik yapilmamasini ifade etmektedir. Yerli iireticiler lehine fiyat ya da
baska bir avantaj getirilemeyecegini kabul etmek, kamu ihalelerinde uluslararasi anlamda rekabetin
gerceklesmesi amact tasimaktadir. Ayni sekilde bu firmalar arasinda sunduklart mal ve hizmetin
tiretildigi tilkeye gore de bir ayrim yapilamamast ulusal muamele yasagi kapsamina girmektedir.
Yine, biitiin iilkelere ayni muamele yiikiimliiliigii getiren, yani farkli iilkelerden gelen tedarikgiler
arasinda ayrimcilik yapilmasinin yasaklanmasi da en ¢ok gézetilen ulus muamelesi demektir

Uluslararasi ticaret agisindan en korumaci alanit kamu ihaleleri olusturmaktadir. Kamu
ithalelerinde yerli ihale politikalart ¢ogu tilkede uygulanmaktadir. Rekabet¢i olmayan ihale
usullerine fiyat avantaji, tek kaynaktan alim, offsets, yerli igerik kriteri ile ulusal ve bolgesel tercih
uygulamalar1 6rnek olusturmaktadir?.

Ulusal muamele ve ayrimcilik yasagi, hukukun genel ilkelerinden birisi olan “esitlik

Danigtay Uyesi.

1 Uniibol Neyzar, Kamu Alim Politikalarinin Etkinliginde Rekabetin Rolii: Rekabetin Korunmast, Saglanmasi ve
Rekabet Savunuculugu, Rekabet Kurumu Uzmanlik Tezleri Serisi, No. 119, Aralik 2012, s. 55.

2 Uz Abdullah, Kamu Thale Hukuku, Turhan Kitabevi, Ankara, 2005, s. 37.
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ilkesinin” wuluslararasi ihale hukukuna yansimasini ifade etmektedir. Ciinkéi bu ilkenin
uygulanmasmda dikkat edilmesi gereken husus, kamu ihalelerine katilan isteklilerden birisinin

“ihalenin diizenlendigi iilke sinirlart icerisinde kurulmus olan yabanci bir sirket” olmasidir. Thalenin
diizenlendigi yabanci bir {ilkede kurulusu olmayan bir sirket hakkinda bu ilkenin uygulanmasi
s6z konusu degildir. Ornegin, A Devletiinin sinrlart igerisinde kurulmug K isimli bir yabanci
sirket, ayni iilkede bulunan bir idarenin diizenledigi kamu ihalesine katlldlgmda A Devleti, Diinya
Ticaret Orgiitii’niin Kamu Thalelerine Dair Anlagmasi’ni onaylamis ve i¢c hukukuna aktarmigsa, bu
Anlagsma’nin 3’tincii maddesindeki ilkeden dolayz, yerli ihale isteklisinin lehine, ithaleyi diizenleyen
idare tarafindan avantaj ve ayricaliklar yaratilamayacaktir. K sirketi de tipka yerli ihale isteklileri gibi
ihale siirecinde esit sartlarda yer alacaktir®.

Ulusal muamele ve ayrimcilik yasaginda, “yabancilik unsuru” ihaleyi diizenleyen taraf
tilkenin sinirlart igerisindeki yabanc1 kuruluglar1 (ihale tedarikgilerini) ifade etmekte, en c¢ok
gozetilen ulus muamelesi ilkesi ise tilkeler arasi ortaya c¢ikabilecek ayrimciliklart 6nlemeyi
amaglamaktadir. Ornegin; her ticii de Anlasma’ya taraf olan A iilkesi, B iilkesi ve C iilkesi, D
tilkesindeki bir ihaleye katilmigsa D iilkesi, A, B ve C iilkeleri arasinda ihale siirecinde herhangi bir
ayrimcilik yapamamaktadir.

Ayrimcilik yasaginin uygulamaya yansitilmast bakimindan kargilikli tanima ilkesi 6nem
tasimaktadir. Karsilikli tanima ilkesi, Avrupa Birligi hukukunda bir iiye devletin esas olarak,
diger iiye devletlerde yasalara uygun olarak tiretilen ve pazarlanan iiriinlerin satigini, bu triinler
kendi mallari i¢in aranan teknik 6zellik ve nitelikleri tanimlardan farkli teknik 6zellik ve nitelik
tanimlara gore tretilseler dahi, kendi topraklarinda yasaklayamamasi anlamina gelmektedir®. Bu
anlamda tiye iilke idarelerinin Topluluk tiyesi bagka tilke firmalar tarafindan sunulan ve yasal
gereklilikleri kargilayan tirtin ve hizmetleri kabul etmesini gerektirmekte, bir tiye iilkede kisilere
verilen diplomalarin, ilgili tiriin ve hizmete iliskin uygun bulunan teknik 6zelliklerin ve diger
yeterliliklerin esdeger vasiflara sahip oldugunun kabul edilmesine bagh olarak, bagka tiye tilke
idarelerince de taninmasi anlamina gelmektedir®.

Ulusal mevzuati uyumlagtirmayr gerekli kilmaksizin mallarin ve hizmetlerin serbest
dolagimini saglayarak, I¢ Pazarda merkezi bir rol oynayan karsilikli tanima ilkesi, I¢ Pazarin
olusumunda Adalet Divaninin verdigi Cassis de Dijon kararinin® katkas ile gelismistir’. Bu karar,
kargilikli tanima ilkesinin temelini olusturmaktadir. Karsilikli tanima ilkesi, mevcut durumda
sadece mallarin serbest dolagimina degil, ayn1 zamanda kisilerin ve hizmetlerin serbest dolagimina
da uygulanmaktadir.

3 Isbir Begiim, Kamu [halelerine Katilma Yasagi, Turhan Kitabevi, Ankara, 2011, s, 82.

4 Alyanak Servet, Avrupa Birligi Kamu Thalesi Hukukunun Genel ilkeleri, Yaymlanmamig Doktora Tezi, Ankara
Universitesi Sosyal Bilimler Enstitiisii, Ankara, 2009, s.129.

5  Braun Peter, “A Matter of Principle(s) - The Treatment of Contracts Falling Outside The Scope of The European
Public Procurement Directives”, Public Procurement Law Review, 2000, 1, 39-48, s. 43; Alyanak, s. 130, dipnot
449.

6  Case 120/78, Cassis de Dijon [1979] E.C.R. 649; Alyanak, s. 130, dipnot 450; Bu karar sonucunda tiye devletler,
diger iiye iilke menseili triinleri paketleme, standart ve benzer nedelerle otomatik olarak kendi piyasalaria
girmelerini engelleyemezler.

7 Bozkurt Enver , Ozcan Mchmet , Koktag Arif, Avrupa Birligi Hukuku, Yetkin Yayinevi, Ankara, 2012, s. 214-222.
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Avrupa Birligi, yeterlilik belgeleriyle ilgili olarak, tiye devletler arasinda bir tiye iilkede
elde edilen belgenin diger bir tiye iilkede de kabulii ile ilgili belli yonergeler kabul etmistir®.
Yeterlilige yonelik olarak sunulan bir belgenin, bu yonergelerde belirtilen kosullara uygun
olmadigi durumlarda, ileri siiriilen belgenin kargilikli tanima ilkesi geregince kendi ulusal mevzuati
geregince aranan Ozelliklere esdeger olup olmadigr incelenecektir. Kargilikli tanima ilkesi, ihale
dokiimanlarinda yer alan teknik kurallar, standartlar ve 6zelliklere uygun olarak tiretilmis, alim
konusu {irtine ait ayni derecede performans ve koruma saglayan diger tiye devletlerde tiretilmig
tirtinlerin esit goriilmesini sart kogmaktadir.

Kargilikli tanima ilkesi geregince; ihale yapan idare yetkililerinin, teknik mevzuat veya
standartlara uygun olarak tiretilen diger iilke tiriinlerini, ihale dokiimanlarinda belirtilen teknik
sartnameyle uyumlu olan riinlerle yasal koruma ve kullanim derecesi bakimimdan ayni ve esit
muameleye tibi tutmalar1 gerekmektedir. Kargilikli tanima ilkesine gore, bir tiye iilke idaresinin
gerceklestirdigi kamu ihalesinde bagka bir tye iilke isteklisi tarafindan kendi tilkesinin yetkili
kuruluglarindan temin ettigi yeterlilige iliskin esdeger belgenin kabul edilmesi bakimindan her
hangi bir engel ileri siirtilememektedir.

Bu anlamda tiye iilkelerde mesleki yeterlilige iliskin 6nlemlerin ayrimer nitelikte olmamasi
gerekir. Bu konuda yapilacak kisitlamalarin, genel yararlar g6z 6niinde bulundurularak getirilmesi,
getirilis amaglarini saglamaya yonelik olmasit ve bu amaclart agacak sekilde genisletilmemesi
gerekmektedir. Bu nedenle bir iiye ilkede mesleki ve teknik yeterlilige iligkin belgenin elde
edilmesi sirasinda bazi kosullara ve kurallara riayet edildigi dolayisiyla gerekli ¢ikarin yeterince
korundugu anlasilirsa alinacak kisitlayici 6nlem gerekgelendirilmemis olur.

Kamu ihalesi alaninda karsilikli tanima ilkesi 6zellikle ihale konusu {iriin veya hizmete
iligkin standartlar yoniinden 6nem tagimaktadir. Burada kullanilan standart terimi ile bir tiriin veya
hizmete iligkin olarak bu tiriin veya hizmetin karsilamasi gereken bazi 6zellikleri kast edilmektedir.
Uriinlere iliskin standartlar dayaniklilik, performans diizeyi, saglik ve giivenlikle ilgili unsurlara
iligkindir. Standartlar, zorunlu olabilecegi gibi ihtiyari de olabilir. Standartlarin zorunlu olmasi
halinde, tirtinlerin piyasada serbest dolagima konu olmast igin yasal olarak belli standartlara sahip
olmasi gerekir. Standartlarin ihtiyari olmasi halinde ise tirtinlerin piyasada serbestge dolagima konu
olmast igin yasal olarak belli standartlara sahip olmasi gerekmemektedir’.

Yerli ve yabancr isteklilere farkli kogullar uygulamak, 6rnegin, yerli igletmelere 6nceden
bilgi vermek suretiyle diger tedarikgiler kargisinda avantaj saglamak yasaktir. Idarelerin diigiik
fiyat vermek {izere firmalardan birine veya birkagi {izerinde tazyikte bulunmasi kamu ihale
yonergelerinin de ihlali anlamina gelmektedir. Ciinkii idarelerin bu davranigi yasaklanan bireysel
goériismenin bir sonucu olacak veya teklif degerlendirme kriterinin dogru sekilde uygulanmasini
engelleyecektir.

Yine ayrimcilik yapmama bakimindan, i¢ pazar diizeyinde rekabetgi bir kamu ihale sistemi
olusturulmast amacryla kamu idarelerince ihtiyaca uygun sekilde ihale dokiimaninin hazirlanmasi
ve dokiiman igerisinde rekabeti engelleyecek bigimde marka veya model belirtilmesi yasaklanmus,
temel ihale usulleri olarak rekabetci ihale usulleri olan agik thale usulii ile belli istekliler arasindaki
ihale usulii gibi birtakim 6nlemler 6ngoriilmiistiir.

Thale konusu iiriiniin temini acisindan kamu idarcleri tarafindan hazirlanan teknik

8  En az {i¢ yil mesleki egitim ve 6gretimin tamamlanmasi ile hak edilen yiiksek okul diplomalarinin taninmasi
icin genel bir sisteme iligkin 21 Aralik 1988 tarih ve 89/48/EEC sayili Konsey Yonergesi. Bu Yonerge, iiniversite
derecesi veya muadili egitim gerektiren mesleklere iligkin yeterliliklerin karsilikli taninmasina iliskindir. 89/48 sayili
Yonergeye ek olarak yeni diizenlemeler getiren mesleki egitim ve 6gretimin taninmasina iligkin 18 Haziran 1992
tarih ve 92/51/EEC sayili Konsey Yénergesi. Uye devletlerde bagka iiye devlet vatandaglarmin hizmet sunumu icin
mesleki yeterlilik belgelerinin taninmasi ve akabinde o meslegin icrasina imkin taninmasina iliskin diizenlemeleri
iceren 2005/35/EC sayili mesleki yeterlilik belgeleri veya diplomalarm karsilikli olarak taninmasia dair Konsey ve
Avrupa Parlamentosu Yonergesi.

9  Alyanak, s. 133.

419



Kamu Thalelerinde Ulusal Muamele ve Ayrimcilik Yasagt

sartnamelerin rekabeti saglayacak kurallar igermesi gerektigi diizenlenmis, buna uygun olarak
teknik sartnamelerin, iglevsel performans ve ihtiyaclar bakimindan hazirlanabilmesi istenmisgtir.
Teknik sartnamelerin, isteklilere esit erisim firsati verecek ve ihalelerin rekabete agilmasinin

ontinde engel tegkil etmeyecek sekilde diizenlenmesi gerektigi belirtilmigtir'.

Kamu ihalelerinde etkin rekabetin saglanmasi agisindan, tiye devletlerdeki idareler
tarafindan hazirlanan ihale ilanlariin, Topluluk diizeyinde ilani ve bu ilanlarda yer alan bilgilerin,
Topluluk dahilindeki iktisadi igletmelerin s6z konusu ihalelerin katilim agisindan kendilerine
uygun olup olmadigia karar vermelerini saglayacak sekilde diizenlenmesine yonelik kurallar
getirilmigtir'®.

IIL. Ulusal Muamele ve Ayrimcilik Yasagina Iliskin Diizenlemeler
1. Kiiresel Diizenlemeler
a) Diinya Ticaret Orgiitii: Kamu Thalelerine Dair Anlasma

Kamu ihalelerine iligkin Diinya Ticaret Orgiitii (WTO)'? tarafindan hazirlanan “Kamu
Thalelerine Dair Anlasma” ana hatlariyla, ihale sézlesmelerinin tagimasi gereken ozelliklere yer
vermektedir. Onemli ihale ilkelerini belirlemis bulunmaktadir. Anlasmada, hukuk sistemleri
farkli olsa da, taraf olan her tilkenin ihale sisteminde yer vermesi gereken ortak ilke ve yasaklar®
diizenlenmigtir. Ayirimcilik yapmamak, anlasmanin temel ilkesidir. Ornegin teknik sartnameler,
uluslararasi ticarete gereksiz engeller yaratmak igin yiirtirliige konulup, uygulanmayacaktir. Ayrica
firmalarin derecelendirilmesinde kuruluslar, diger tilkelerin firmalari veya yerli firmalar arasinda
bir ayirim yaratmayacaktir. Ulusal kayirma ve ayirimeilik yapmamak ilkesti, diger imzaci tilkelerin
firmalari ile mal ve hizmetlerine derhal ve kosulsuz olarak uygulanacak' nitelik tagimaktadir.

“Ulusal muamele” ve “ayrimcilik yasagi”, Anlagma’nin 3. maddesinde yer almaktadir.
Buna gore Anlagma kapsaminda olan kamu ihalelerinde, mal ve hizmet saglayan yabancr istekli/
tedarikgilerin, yerli istekli tedarikgilere gore daha az desteklenmesi yasaktir. Bir bagka ifadeyle
yabanct ihale isteklileri ile yerli istekliler arasinda ayrimcilik yapilmasi yasaklanmustir.

Ulusal muamele, yabanct mal, hizmet ve tedarikgilerin yerli rakiplerine ve muadillerine
gore daha az desteklenmesinin yasaklanmasi anlamini ifade etmektedir. Yerli direticiler Iehine fiyat
ya da bagka bir avantaj getirilemeyecegini kabul etmek, kamu ihalelerinde uluslararasi anlamda
rekabetin ger¢eklesmesi amaci tagimaktadir. Dolayisiyla tilkeler, kendi sinirlari igerisindeki firmalar

10 26 Subat 2014 tarihli 2014/24/EU sayil1 Yonerge, md.67/(4), ABRG, 28.03.2014, s. 94-134.
11 26 Subat 2014 tarihli 2014/24/EU sayili Yonerge, md.41/(2), ABRG, 28.03.2014, s. 94-120.

12 WTO’nun 160 iiyesi bulunmaktadir. Son katilan tiye 30 kasim 2015 ‘te 6rgiite dahil olan Kazakistan dir. Uyeler;
Antigua ve Barbuda, Arjantin, Avustralya, Avusturya, Bahreyn, Banglades, Barbados, Belgika, Belize, Bolivya,
Botsvana, Brezilya, Brunei, Burkina Faso, Burundi, Cape Verde, Kanada, Orta Afrika Cumbhuriyeti, Sili, Kazakistan,
Kolombiya, Kosta Rika, Fildisi Sahilleri, Kazakistan, Kiiba, Kibris, Kirgizistan, Cin Halk Cumhuriyeti, Cek
Cumbhuriyeti, Danimarka, Cibuti, Dominik, Dominik Cumhuriyeti, Misir, El Salvador, Estonya, Finlandiya,
Fransa, Gabon, Almanya, Gana, Yunanistan, Grenada, Guatemala, Gine, Yeni Gine, Guyana, Honduras, Hong
Kong, Macaristan, {zlanda, Hindistan, Endonezya, Irlanda, Israil, Ttalya, Jamaika, Japonya, Kenya, Kore Cumhuriyeti,
Kuveyt, Lesoto, Lihtenstayn, Litksemburg, Makau, Madagaskar, Malavi, Malezya, Maldivler, Mali, Malta, Moritanya,
Mauritius, Meksika, Fas, Mozambik, Myanmar, Namibya, Hollanda, Hollanda Antilleri, Yeni Zelanda, Nikaragua,
Nijerya, Norveg, Pakistan, Paraguay, Peru, Filipinler, Polonya, Portekiz, Romanya, Saint Lucia, St. Vincent ve
Grenadinler, Senegal, Sierra Leone, Singapur, Slovakya, Slovenya, Giiney Afrika, Ispanya, Sri Lanka, Surinam,
Swaziland, 1sveg, isvigre, Tanzanya, Tayland, Togo, Trinidad ve Tobago, Tunus, Tirkiye, Uganda, Birlegik Krallik,
ABD, Ukrayna, Uruguay, Venezuela, Zambiya, Zimbabve, Rusya, Karadag, Tacikistan, Vanuatu, Yemen, Samoa ,
Mogolistan ve Laos Demokratik Halk Cumhuriyeti’dir.

13 Ortak ilke ve yasaklar; ulusal muamele (m. 3) ve ayrimcilik yasagr (m. 3/2), offset yasagi (m. 16), saydamlik (m. 17),
en ¢ok gozetilen ulus muamelesi olarak belirtilebilir. Bu anlamda, Anlagmanin temel ilkeleri, “ulusal kayirma ve
ayirimeilik yapmamak” ile “saydamlik”tir.

14 Ozkan Giirsel, Damigtay Kararlar Isiginda Kamu fhale Hukukuna Egemen Olan Temel ilkeler, Yetkin Yayinlari,
Ankara, 2014, s. 64.
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arasinda yabanci miilkiyetinin diizeyine gore bir ayrim yapamaz. Ayni sekilde bu firmalar arasinda
sunduklar1 mal ve hizmetin tretildigi iilkeye gore de bir ayrim yapilamamasi ulusal muamele
yasag1 kapsamina girmektedir. Yine biitiin tilkelere aynt muamele yiikiimliligi getiren, yani farkly
tilkelerden gelen tedarikgiler arasinda ayrimcilik yapilmasinin yasaklanmasi da en ¢ok gozetilen
ulus muamelesi demektir’.

Bu yiikiimliiliikler merkezi kamu kuruluglarinin mal ve hizmet alimlarinin ¢ogunda
uygulanmaktadir. Ancak taraflar merkezi olmayan kamu kuruluglar1 ve diger kamu kuruluglarinin
kamu ihalelerinde, kargiliklilik ilkesine dayali olarak en ¢ok gozetilen ulus muamelesi ilkesinden
ayrilabilmektedir. Nitekim bazi tilkeler, kii¢iik igletmeler igin fiyat avantaji ya da bagka avantajlar
saglama haklarini sakli tutmaktadirlar. En ¢cok gozetilen ulus muamelesi ilkesi, Anlagma’ya taraf olan
biitiin iilkelere ihalelerle ilgili ayn1 muamele yitkiimliigiintin getirilmesi ve farkls taraf iilkelerden
gelen tedarikgiler arasinda ayrimeilik yapilmasinin yasaklanmasini igermektedir .

Kamu ihalelerinde ‘offset” ad1 verilen kavram; yerli girisimciyi giiglendirme, yerli tiretime
bagli olarak 6demeler dengesinin gelistirilmesi, teknolojinin lisansli hale getirilmesi, yatirima
iligkin ihtiyaglar ve benzeri ihtiyaglarla ilgili kullanilan 6lgiitler ifade edilmekte, yerli ve yabanci
ihale isteklileri arasinda denge kurulmasi amaclanmaktadir.

Yine DTO tarafindan, yerli katki payma o6ncelik veren tercihler yasaklanmaktadir.
Anlagma’ya'® gore offset yasagi, ihale siirecine katilmada goz 6niinde bulundurulmasi gereken
niteliklerin belirlenmesinde esas alinmaktadir. Anlasmada kamu kuruluglarinin, tedarikgiler ile
mal ve hizmetlerin yeterlik ve secimlerinde veya tekliflerin degerlendirilmesinde ve ihalenin
sonuglandirilmasinda; yerli iretimin desteklenmesi ya da 6demeler dengesinde iyilestirme amacryla
lisansli teknoloji, karsilikli ticaret, yatirnm kosulu veya yerli katki payr gibi 6nlemleri zorunlu
kilmas1 yasaklanmugtir. Dolayisiyla herhangi bir ayrimcilik icermese bile kamu ihalelerinde bu tip
6n kosullara yer vermek, hem daha az firmanin ihaleye katilmasi sonucunu dogurdugu icin rekabeti
olumsuz etkilemekte ve hem de bunun bir sonucu olarak, kamu alimlarinda etkinlik ve uygun fiyat
ilkeleri gerceklestirilememektedir. Ancak her ne kadar anlagmalar tarafindan yasaklanmig olsa da
esik degerlerin altindaki kamu ihalelerinde bu yasak uygulanamamaktadir.

Gelismekte olan iilkelerin DTO Kamu Alimlar1 Anlagsmasina (WTO-GPA) taraf olma
miizakereleri sirasinda, yerli iirin igerme kosulu gibi offset kullanimini, tyelik kosulu olarak
one stirmesine izin verilmektedir. Bu kosullar, ekonomik kalkinma programlarinin uygulanmasi
agamasinda 6demeler dengesinin iyilestirilmesi ve uluslararast rezervlerin korunmasi, ulusal
endiistrinin gelistirilmesi sadece kamu ihalelerine dayali sektorlerin desteklenmesi ve iktisadi
kalkinma amaciyla gelismekte olan {ilkeler arasindaki isbirliklerinin desteklenmesi olarak
siralanabilir. Bu ¢ergevede simdiye kadar sadece Israil, oftsetistisnasi konusunda pazarhik yapmugtir'”.

Ancak bilinmelidir ki bu izin, 6zellikle geligmekte olan iilkelerin Anlagmaya taraf olmasini
tesvik etmek amaciyla ve sadece miizakereler sirasinda taraf iilkeler ile izerinde uzlagilan konularda
ve kosullarda kullanilmak tizere verilmektedir. Ayrica offset, sadece thalelere katilimda yeterliligin
belirlenmesi i¢in degerlendirilmekte ihalenin verilmesi kriteri olarak kullanilamamaktadir'®.

b) Birlesmis Milletler: Model Kanun

Birlesmis Milletler Genel Kurulu; devletler arasinda uluslararas: ticari igbirliginin, dostga
iligkilerin gelistirilmesi ile barig ve giivenligin tesisinde énemli bir faktér oldugunu belirtmis,

15 Uz,s. 74.

16 Madde 16/2: “... Bu gereklilikler, sadece ihale siirecine katilabilecek nitelikte olanlar igin uygulanabilir ve bunlar
ihalenin bir kigiye verilmesindeki bir 6l¢iit olamaz”.

17 GRIER Jean Heilman (2), Japans Implemmentation of the WTO Agreement on Government Procurement,
University of Pancilvania Journal of International Economic Law, S.17, C.2, 1996, s. 611; Uz, .75 dipnot 49.

18 Sorensen Sandra,Senger Matthew, http://www.cpsu.org/affiliates/default.cfm, Importance of Good Public
Procurement, http://www.intracen.org/ipsms/import/ ppimprt.htm.
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uluslararas: ticarete iliskin konularda devletlerin farkli yasalar benimsemis olmalarinin, diinya
ticaretinin gelismesinde 6nemli bir engel olusturdugu agiklanarak, diinya ticaretinde mevcut
hukuki engellerin azaltilmasi ve ortadan kaldirilmasinda, Birlesmis Milletler Orgiiti'niin daha
aktif bir rol almasi gerektigini vurgulamigtir'.

BM Antlagmasinin 1. maddesinde gosterilen amaglar dogrultusunda BM Genel Kurulunca
1966 yilinda kurulmus olan BM Uluslararast Ticaret Hukuku Komisyonu®* (UNCITRAL),
tiye devletler arasindaki ekonomik igbirligini gelistirme amaciyla ihale kanunu modeli ¢alismasi
yapmustir.

1994 Model Kanunu, ihale kanunu reformu ulusal kriterleri belirleyen rekabet, saydamlik,
adalet, ckonomi ve verimliligi amaglayan ihale siireci ngormektedir. Verimlilik ve rekabeti tesvik,
ayni zamanda, diiriistliik, giiven, adalet ve saydam ihale siirecini esas almaktadir. 1 Temmuz 2011
tarihinde BM Uluslararasi Ticaret Hukuku Komisyonu tarafindan kabul edilen Kamu Ihale Model
Kanunu (BM belgesi, A / 6/17 Ek 1) da, ihalelerde tasarruf ve verimliligin maksimize edilmesini
tesvik etmek, ayrimciligi 6nlemek suretiyle milliyeti ne olursa olsun tedarik¢i ve yiikleniciler
tarafindan ihaleye katilimi saglamak, tedarikgi ve yiikleniciler arasindaki rekabeti gergeklestirmek
icin tim tedarikgilere adil ve esit muamele saglanmasi ve ihale siirecine iligkin saydamligin
gerceklestirilmesi amaglarii tagimaktadir.

Model Kanun; ilgili devlete, savunma ve giivenlik alimlarina ilave olarak, mevzuatta agikca
belirtilmis olmak kaydiyla ulusal 6nceliklerine gore diger sektorlerdeki kamu ihalelerini de istisna
tutabilecegi konusunda serbesti tanimigtir. Yine ilgili devletin uluslararas: yiikiimliliikleri ve iki
ya da cok tarafli yardim anlagmalarinin Model Kanun hiikiimlerinden 6nce gelecegi belirtilmisti.
Dolayistyla bu anlagmalarin igermis oldugu hiikiimlerin 6ncelikle uygulanmasi gerekebilecegi
durumlarda esneklik saglanmigtir®’.

Kamu ihaleleri yoluyla tasarruf saglanmasi gibi ulusal hedeflerin gergeklestirilmest, gizliligin
uygulama alan1 bulmasina zemin hazirlamakta, tilkelerin yaptiklar1 ayrimciligr gizlemelerine firsat
verilmektedir. Bu nedenle Model Kanun temel kurallar1 ayrintili bir bi¢imde diizenleyici cergeve
kurallar belirlemis ve uygulanma zorunlulugunu diizenlemistir.

Model Kanun’da temel ihale ilkesi olarak, uyrukluga dayali ayrimin 6nlenmesi, ayrimeilik
yapilmasini engellemek suretiyle ihalelerde rekabetin ger¢eklesmesinin saglanmasi amaglanmugtir.

2. Bolgesel Diizenlemeler

Pek ¢ok ulusal diizenleme, kamu ihalelerinde yerli tercih uygulamasina izin verirken
bolgesel diizeyde yapilan anlagmalar, diger bolge tilkelerinden tedarikgilerin de yerli tedarikgilerle
ayni kosullarda ihalelere katilabilmesi konusu tizerinde 6nemle durmaktadir. AB, NAFTA
ve APEC gibi bolgesel isbirligi diizenlemeleri kamu ihalelerinde hem yerli istekliler arasinda
ayrimciligr yasaklamakta hem de diger bolge tilkelerinden katilanlara da esit muamele edilmesini
zorunlu kilmaktadir®.

a) Avrupa Serbest Ticaret Birligi (EFTA): Avrupa Ekonomik Alani Anlagmasi

Avrupa Serbest Ticaret Birligi (EFTA), AB tiyesi tilkeler arasinda ticaretin serbestlestirilerek
biiyiimenin saglanmasi ve Bat1 Avrupa {ilkeleri ile ekonomik igbirliginin gelistirilmesi amaciyla,
savag sonrast Avrupa’nin ekonomik olarak yeniden yapilandirilmasi igin ortaya konulan Marshall

19 Unel Nehir, “Birlesmis Milletler Ticaret Hukuku Komisyonu”www.mfa.gov.tr/data/kutuphane/yayinlar/.../sayi32.

20 BM Genel Kurulu'nun 17.12.1966 tarihli ve 2205 (XXI) sayili karari ile uluslararasi ticaret hukukunun
uyumlastirilmasini ve modernlesmesini tesvik amaciyla, BM Genel Kurulu’na bagl bir alt organ olarak kurulmustur.

21 Ozkan, s.71.
22 Uz, s.64.
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Planinin uygulamaya konulmasi i¢in olusturulmustur®. Anlagsmada EFTA fyesi {ilkelerin,
AB Miiktesebatini kendi i¢ hukuklarinda uygulanabilir hale getirmeleri ilk hedef olarak ortaya
konulmus olup kamu ihaleleri ile ilgili AB diizenlemeleri de bu kapsamda yer almaktadir.

Anlagmada yer alan kamu ihaleleri ile ilgili diizenlemelerin baglica amact belli esik
degerlerin {izerindeki kamu alimlarinda belli ihale usullerinin uygulanmasidir. Béylece EFTA
igerisinde kurulmus olan biitiin tedarikgiler, hizmet sunuculari ve taahhiit firmalari, egit muamele
gorebilecektir.

Geleneksel olarak, AB tiyesi olmayan iilkeler, EFTA i¢in {igiincii iilke sayilmakta ve bu
tilkelerle karsilikls ticaretin serbestlestirilmesine yonelik ikili anlagmalar imzalanmaktadir. Ttirkiye
ile de 1991 yilinda bir anlagma imzalanmigtir. Bu Anlasmanin 14. maddesi kamu ihalelerini
diizenlemektedir. Buna gore taraflar; kamu ihale piyasasinin kargilikli serbestlestirilmesi, kamu
kurulusglari, kamu tesebbiisleri ile 6zel ve miinhasir hak sahibi 6zel tesebbiislerin kamu ihalelerinde
taraf iilkelerin tedarikgilerine ayrimcilik uygulanmamasi ve saydamlik konusunda yiikiimliilik
altina girmistir.

b) Kuzey Amerika Serbest Ticaret Anlasmasi: NAFTA

ABD, Kanada ve Meksika arasinda ticaretin serbestlestirilmesi amaciyla imzalanmig olan ve
1 Ocak 1994 tarihinde yiiriirlige giren NAFTAnin (North American Free Trade Agreement) 2008
yilinda tamamen uygulanmasi planlanmigtir. NAFTA nin kamu ihaleleri ile ilgili 10. Boliimi,
1001-1025 madde numaralar araliginda yer alan 25 madde ve eklerden olugmaktadir®.

Anlagsmaya gore taraflar, diger tiye tilkelerin mal ve hizmetlerine karsi ayrimecilik
yapamayacak ve biitiin tedarikgilere ulusal muamele ilkesi uygulanacaktir (m. 1003). Kamu ihaleleri
icin diger taraf iilkelerden ithal edilen mallara yonelik olarak, normalin diginda farkli bir menge
kurali uygulanmayacaktir (m. 1004). Ayrica taraflar, kuruluglarca yapilacak kamu ihalelerinde,
mal ve hizmet sunucularinin yeterlik ve se¢iminde, tekliflerin degerlendirilmesi ve s6zlesmenin
imzalanmasinda, yerli gelismenin tegviki ya da ddemeler dengesinin iyilestirilmesi amaciyla yerli
katki payi, teknoloji lisansi, yatirim, karsilikli ticaret v.b. gibi araglarla offset uygulanmayacag:
giivencesi vermiglerdir (m. 1006).

Thale usulleri konusunda; istekliler arasinda ayrimeiliga yol agmamak, ihale ilanindan 6nce
bilgiye esit ulagim, ilke olarak ortaya konulmus (m. 1008), kural olarak acik ihale usulii ve belli
istekliler arasinda ihale usulii benimsenmis olmakla birlikte, belli kosullar altinda tek kaynaktan
temin yonteminin de uygulanabilecegi belirtilmistir®.

c) Avrupa Birligi

Avrupa Birligi'nde ihaleler ile ilgili diizenlemelerin temeli 1957°de imzalanan Roma
Anlagmasr’na dayanmaktadir. Bu anlagmada ihale ile ilgili olarak; ihaleye katilanlarin ve katilmak
isteyenlerin milliyetine gore ayrimcilik yapilmamasi ve tiye tilkelerin vatandaglarinin birbirlerinin
ihalelerine girmesindeki engellerin en aza indirilmesi gerektigi gibi genel ifadelere yer verilmistir.
Avrupa Birligi'ni kuran Roma Antlasmasi ve onun bazi hiikiimlerini degistiren Maastricht,

23 Avrupa Ekonomik 1§birligi Orgﬁtﬁ tiyesi tilkelerden; Avusturya, Danimarka, 1ngiltere, Isveg, Isvicre, Norveg
ve Portekiz’in yer aldig yedi {ilke tarafindan kurulmustur. 4 Ocak 1960 tarihinde imzalanip ulusal meclislerin
onayindan sonra 3 Mayis 1960 tarihinde yiiriirliige giren EFTA’ya iiye iilkeler ayrilmalardan sonra Isvigre, izlanda,
Lehistan ve Norve¢’ten olugsmaktadir. 1 Ocak 1994 tarihinde yiirtirlige giren Avrupa Ekonomik Alan1 Anlagmasi
129 maddeden olugmakta ve taraf {ilkeler arasinda mal, hizmet, kisiler ve sermayenin serbest dolagimi ve rekabetin
korunmasina yonelik diizenlemeler igermektedir.

24 ABD ve Kanada i¢in 10. Boliimde getirilen yiikiimliliikler, 1979 GATT Kamu Alimlar1 Kodu ve ABD-Kanada
Serbest Ticaret Anlagmasi uyarica daha 6nceden yerine getirilmis, Meksika ise kamu alimlarinda ayrimcihigin
yasaklanmasi konusunda ilk defa yiikiimliiliik altina girmistir.

25 Ozkan, s. 76.
26 Uz, s. 120.
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Amsterdam ve Nice Antlagmalari gibi Avrupa Toplulugu hukukunun birincil kaynagi olan Topluluk
Antlagsmalar’’nda®” kamu ihaleleri konusunu dogrudan diizenleyen bir hiikiim bulunmamaktadir.

Anlagmada yer alan ayrimcilik uygulanmasinin yasaklanmasi, mallarin serbest dolagimini
siirlandiran 6nlemlerin yasaklanmasi, bir ilkede kurulu olan bir sirketin diger bir tiye iilkede
de faaliyet yapmasinin serbestligi, tiye devletler arasinda hizmetlerin serbest dolagimi, sinirlayici
ticari uygulamalarin yasaklanmasi, hakim durumun kétiiye kullanilmasinin yasaklanmasi ve
iiye devletlerin kamu ihalelerindeki sorumluluguna iliskin kurallar®® kamu ihaleleri konusunda
uyulmasi gereken temel ilkeleri icermektedir. Ancak bu kurallar, tiye devletlerin kamu hukuku
sistemlerinin ve mevcut kamu ihale mevzuatinin farklhiliklarini gidermeyi saglayamamus, tek
basina kurucu antlagmalardaki bu genel hiikiimlere dayanilarak kamu piyasalarinin diizenlenmesi
gergeklestirilememistir.

Bu nedenle, Topluluk kurumlari, kamu piyasalarmi diizenlemek icin yonerge ¢ikarma
yolunu se¢miglerdir. Kamu ihalelerine iliskin diizenlemeler, Avrupa Toplulugu Antlagmasi’nin
ulusal mevzuatlarin uyumlastirilmasina iliskin 94 il4 97. maddeleri esas alinarak yapilmaktadir.

AB Antlasmas’'nin kamu ihalelerine hukuksal dayanak olusturan kurallari, mallarin
serbest dolagimi, sirket kurma hakki, hizmet sunma 6zgiirliigii, tabiiyetinden (milliyetinden)
dolay1 ayrimecilik yapmaya iligkin genel yasak (ayrimcilik yapmama) olarak siralamak miimkiindiir.
AB Antlagmasi’'nda da, kamu ihalelerinde iiye tilkelerce uyulmasi gereken kurallar egit muamele,
ayrimcilik yasagi, saydamlik ve kargilikli tanima olarak belirlenmistir.

Thale yapan kurum ve kuruluslarin, ekonomik operatérlere, esit bir sekilde ve ayrimcilik
yapilmaksizin muamelede bulunmasi ve islemleri saydam bir sekilde yiiriitmesi gerekmektedir.
Kendilerine bir kamu hizmetinin yerine getirilmesi konusunda 6zel ya da miinhasir haklar
taninan kuruluslar da faaliyetlerinin gerektirdigi alimlar1 yaparken ihalelerde figiincii taraflara
ayrimcilik yapmama 6devi altinda bulunmaktadir. Ayrica ihaleyi yapan kuruluslara, ihale stirecinde
ogrendikleri, isteklilerin teknik ve ticari sirlarint bagkalarina agiklama yasagr getirilmistir. Bunun
diginda, ihaleyi yapan kuruluslar, cergeve sozlesmeyi, rekabetten kacinmak, rekabeti sinirlandirmak
ya da bozmak amaciyla kétiiye kullanamayacaktir.

Yonergelerde ayrimcilik yasagina birgok kez vurgu yapildigi goriilmektedir. Ayrimcilik
yasagindan bu denli ¢ok s6z edilmesi nedensiz degildir. Ciinkii ulusal ¢ikar kaygisi, bolgesel
tercihler, kayirmacilik, sinir agir1 ihalelere kars: yiirtitiilen yerel lobi faaliyetleri biiyitk miktarlara
ulagan ve iilke ekonomilerinde 6nemli bir yer tutan kamu ihalelerinin yabancilara verilmesinin
ontindeki 6nemli engellerdir.

Ayrimcilik yasagi, 2004/18/EC sayili Yonergenin cesitli hitkiimlerinde diizenlenmis,
2004/17/EC sayili Yonergede ve 2014/24/EU ve 2014/25/EU sayili Yonergelerde de benzer
diizenlemeler yer almigtir. 2004/18/EC sayili Yonergesini yerine Avrupa Parlamentosu ve
Konseyince kabul edilerek 26 Subat 2014 tarihli olarak yiriirlige giren 2014/24/EU sayili

27 Bu antlagmalar kisaca soyledir: Avrupa Kémiir ve Celik Toplulugunu (AKCT) kuran antlasma, 18 Nisan 1951°de
Paris’te imzalanmigtir. 23 Temmuz 1952°de yiiriirliige girmistir ve 23 Temmuz 2002°de son bulmustur. Avrupa
Ekonomik Toplulugunu (AET) kuran antlagma, 25 Mart 1957°de Roma’da imzalanmigtir ve 1 Ocak 1958°de
yirirlige girmistir. Avrupa Atom Enerjisi Toplulugunu (Euratom) kuran antlasma, AET antlagmasi ile Roma’da
imzalanmugtir. Maastrich Antlagmast (Avrupa Birligi Antlagmasi-ABA) 7 Subat 1992°’de imzalanarak 1 Kasim
1993’te yiirtirliige girmistir. Toplulugun adin1 Avrupa Birligi olarak degistiren ve doniistiiren Maastricht, mevcut
ti¢ toplulugu ortadan kaldirip onlarin yerine ge¢gmemis, aksine kismen ti¢ topluluk tizerine kurulmustur. Daha
sonra 1997 Amsterdam Antlagmasi ile hem ATA’da hem ABA’da degisiklikler yapilmistir. AAETA, AKCTA ve ATA
yiriirlitktedir. Ancak Avrupa Hukukunun temel metni, Maastrich ve Amsterdam antlagmalari ile degistirilen 1957
— Roma Anlagmasi- Avrupa Toplulugu Antlagmasi’dir.

28 Avrupa Birliginin Isleyisine fliskin Antlagmanin 3 (b) maddesinde, “ig pazarin isleyisi igin gerekli olan rekabet
kurallarinin olusturulmasi1” hususnda Avrupa Birliginin yetki sahibi oldugu kurala baglanmigtir. Yine ayrimcilik
yasagini diizenleyen 18. maddesi, mallarin serbest dolagimina iliskin 28. maddesi, kisilerin, hizmetlerin ve
sermayenin serbest dolagimini diizenleyen 45 ila 66. maddeleri ve rekabete iliskin kurallarin yer aldig: 101 ila 113
maddeleri ihale ilkelerine iligkindir.
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Yonergenin 18. maddesinde diizenlenmistir. Buna gore, ihale makamlar1 ekonomik aktorlere
ayrimcilik yapmadan esit muamele yapmali ve saydam ve orantili hareket etmelidir®.

Avrupa Birligi'nin Isleyigine Iligkin Anlagma (TFEU)’da® yer alan &zellikle mallarin
serbest dolagimi, yerlesme Ozgiirliigii, i kurma serbestisi, hizmet saglama 6zgiirligii ile esit
muamele, ayirim gézetmeme, kargilikli tanima, orantililik ve saydamlik ile bunlardan kaynaklanan
ilkelere uymak zorunludur. Belli bir miktarin iistiindeki kamu ihaleleri icin, bu ilkelerin pratikte
de uygulanmasinin saglanmasi ve kamu ihalelerinin rekabete acik olmasi i¢in ulusal prosediirlerde
onlemler alinmasi gerekmektedir’. Buanlamda tiye devletlerin, kamu hukukuna tabi bir kurulusun,
bir kamu ihalesinde istekli olarak yer almasinin 6zel sektordeki istekliler acisindan rekabeti 6nleyici
bir durum tegkil etmemesini saglamasi da gerekmektedir.

3. Tiirk Hukukunda Durum

4734 sayill Kanun’un 6/2/2014 tarihli ve 6518 sayili Kanunla degisik “Yerli istekliler ile
ilgili dizenlemeler” baglikli 63. maddesinde, hizmet alimi ve yapim isi ithalelerinde yerli istekliler
lehine, mal alimi ihalelerinde ise Sanayi ve Ticaret Bakanligr ile diger ilgili kurum ve kuruluglarin
gortigleri alinarak orta ve yiiksek teknolojili sanayi iirtinleri arasindan belirlenen ve her yil ocak
aymda Kurum tarafindan ilan edilen listede yer alan mallarin ihalelerinde Kurum tarafindan yerli
mal1 teklif eden istekliler lehine % 15 oranina kadar fiyat avantaji saglanmasinin zorunlu oldugu,
yaklagik maliyeti esik degerlerin altinda kalan ihalelere ise sadece yerli isteklilerin katilabilmesi
hususlarinda ihale dokiimanma hiikiim konulabilecegi, ayrica ortak girisimlerin yerli istekli
sayilabilmesi i¢in biitiin ortaklarmin yerli istekli olmasinin gerekli oldugu hiikiim altina alinmugtir.

4734 sayil Kanun’un 63. madde hiikiim ile ilgili Uygulama Yénetmelikleri ve Kamu Thale
Genel Tebligi'nin yan sira Diizenleyici Kamu Ihale Kurulu Kararlari ile ayrintili diizenlemeler
yapilmigtir. Ayrica 6 Eylil 2011 tarihli ve 28046 sayili Resmi Gazete’de yerli tirtin kullanilmasini
tesvik eden 2011/13 sayili Bagbakanlik Genelgesi yayimlanmigtir®.

Yerli istekli kavrami, 4734 sayili Kanun’un 4. maddesinde “Tiirkiye Cumhuriyeti vatandagt
gercek kigiler ile Tiirkiye Cumhuriyeti kanunlarna gore kurulmug tiizel kigilikler” olarak tanimlanmus;
ancak yabanci istekli kavrami tanimlanmamustir.

Her devletin, kendi i¢ hukukunda, kimlerin kendi vatandasi olabilecegini, vatandag
olmanin sagladig1 haklar1 ve yiiktimliilitklerin neler oldugunu diizenleme yetkisine sahip oldugu
bilinmektedir. Anayasanin 66. maddesinde, Tiirk Devleti’ne vatandaglik bagi ile bagli olan herkesin
Tirk oldugu belirtildikten sonra, vatandaghgin kazanilmasi ve kaybedilmesine iligkin sartlarin

29 26 Subat 2014 tarihli 2014/24/EU sayili Yonerge, m. (18/1), ABRG, 28.03.2014, s. 94/105.

30 Antlagma metni igin bkz. Avrupa Birligi Antlagmasi ve Avrupa Birliginin Isleyisi Hakkinda Antlagma, T.C.
Bagbakanlik Avrupa Birligi Genel Sekreterligi, Ankara, 2011, www.abgs.gov.tr

31 26 Subat 2014 tarihli 2014/24/EU sayili Yonerge, Paragraf (1), ABRG, 28.03.2014, s. 94/65.

32 2011/13 sayih Bagbakanlik Genelgesi'nde “Tasarruf ve rekabet ilkelerine uygun hareket edilmesi kaydiyla, iilkemiz
ihtiyaglarinin yerli @riinlerden kargilanmasi eckonomimiz agisindan biiylik 6nem tagimaktadir. Bu ¢ergevede,
mevzuatimizda yerli tiriin kullanimina ynelik mevcut hitkiimlerin uygulanmasina 6zen gosterilmesine ilave olarak,
kamu kurum ve kuruluglarinca gerceklestirilecek mal alimlarina iligkin uygulamalarda; 1. Teknik sartnamelerde
Tirkiye’de iiretilen tiriinlerin teklif edilmesini engelleyen diizenlemelerin yapilmamasi, 2. Kamu ihale mevzuatina
aykart olarak, isteklilerin ithal irin ya da belirli bir tilkenin malim teklif etmesine yonelik diizenlemelerin
yapilmamasi, 3. Uriinlere iligkin olarak yabanci belgelendirme kuruluglar: tarafindan diizenlenen ve zorunlu
olmayan belgelerin ihale dokiimanlarinda aranmamasi, 4. Ithal iiriin teklif eden isteklilerin yurt diginda mal teslim
edebilmelerine imkan taninmasi durumunda, teslim yeri, navlun, giimriik ve vergi giderleri gibi unsurlarin tekliflerin
degerlendirilmesinde nasil dikkate alinacagina dair ihale dokiimanlarinda diizenlemelerin yapilmast, 5. ithal iiriin
teklif eden isteklilere mal tesliminden 6nce akreditif agilarak 6n 6deme yapilmasina imkan taninmasit durumunda,
Tirkiye’de tiretilen tirtinleri teklif eden isteklilere de avans 6demesi yapilmasina yonelik ihale dokiimanlarinda
diizenleme yapilmasi, hususlarinin dikkate alinarak, 4734 sayili Kamu fhale Kanunu kapsamindaki alimlar ile Devlet
Malzeme Ofisinden gergeklestirilecek alimlarda 6ncelikli olarak Tiirkiye’de tiretilen triinlerin tercih edilmesini
ve kamu kurum ve kuruluslar: yoneticilerinin bu konuda gereken duyarliligi gostermelerini 6nemle rica ederim.”
aciklamasi bulunmaktadir.
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kanunla diizenlenecegi hitkme baglanmustir. Ttirk Vatandaglik Kanununa gore, Tiirk vatandaghgini
kazanmayan ya da Tiirk vatandaghigini kaybeden kisiler, yabanci kisi konumundadir.

Anayasanin 16. maddesine gore, “Temel hak ve hiirriyetler, yabancilar igin, milletlerarasi hukuka
uygun olarak kanunla sinirlanabilir”. Bu hitkme gore 4734 sayili Kanun ile yabancr isteklilerin bazi
ihalelere katilmalarina smirlama getirilmesinin Anayasaya aykirihigr ileri stirtilemeyecektir. Ancak
Anayasanin 90. maddesinde yer alan “Usuliine gore yiirtirliige konulmug Milletlerarast antlasmalar
kanun hiikmiindedir. Bunlar hakkinda Anayasaya aykirilik iddiasi ile Anayasa Mahkemesi'ne
basvurulamaz” hitkmii uyarinca, eger ikili veya ¢ok tarafli uluslar arasi anlagsma yapilirsa, 4734 sayili
Kanun’un 63. maddesi hitkmii etkisiz kalacaktir.

Sonug

Kamu ihalelerinde yabanct firmalarin ulusal piyasaya girmesinin olumlu etkileri
bulunmaktadir. Bu etkilerin baginda kamu sektoriiniin en ucuz iriin veya hizmeti sunan (yabanci)
tedarik¢iden alim yapmasina firsat sunmak suretiyle ‘statik ticaret etkisi’ ortaya ¢ikmaktadir. Yine
‘rekabet etkisi’ ile rakipleri artan yerli firmalar kamu sektoriine daha rekabetci fiyatlar sunmak
durumunda kalacaktir. Ayrica ‘yeniden yapilanma etkisi’ s6z konusu olacak ve yeni rekabet kosullari
altinda sektdrde yasanan déniisiimiin sonucunda uzun vadeli 6lgek ekonomileri ortaya gikacaktir.

Bu etkiler, kamu sektoriiniin en iyi degeri elde etmesini kolaylagtiracak ve artan rekabetin
dinamik etkileri yerli firmalar1 yenilikgilik, yatirim ve biiytime konusunda motive edecektir. Yabanci
isteklilerin kamu ihale piyasasina erisiminin dogrudan veya dolayli olarak engellenmesi, katilimet
sayisinin azalmasina neden olacagindan rekabeti azaltacak ve alim maliyetlerini arttiracaktir.

Kamu ihalelerinde rekabetin saglanmasi igin oncelikle gerek ikili gerekse ¢ok tarafli
anlagmalar yapilmasi ve ayrimcilik yasaginin bu yolla engellenmesi gerekmektedir. Uluslararasi
alanda ekonomik iligkilerin gelistirilmesi bu alandaki hukukun tedrici bir sekilde uyumlastirilmasi
ve yeknesakligin saglanmasinin tegvik edilmesi ayrica nem tagimaktadir. Ciinkii uluslararasi alanda
ckonomik igbirligi karsilikli olarak hukukun uyumlastirilmasi ve yeknesakliginin saglanmasi,
uluslararas: ticareti kolaylastiran kanunlarin yapilmasini ve kabul edilmesini gerektirmektedir.

Gerek ikili gerekse ¢ok tarafli uluslar arasi anlagmalar yapmak suretiyle 4734 sayili
Kanun’un 63. maddesi varligini siirdiiriirken milletlerarasi anlagsma yapilmasi halinde taraf
tilkelere uygulanmayabilecektir. Dolayisiyla karsiliklilik/miitekabiliyet kurali uyarinca yapilacak
milletlerarasi anlagmalar ile kamu ihalelerinde ayrimcilik yapilmamasini ulusal muamele ilkesinin
uygulanmamasini saglamak s6z konusu olabilecektir.

Bussiiregte uluslar arasi anlagmalarin; kargilikli hak ve ¢ikar dengesine ve uluslar arast hukuka
bagli kalmak kosuluyla yiiriitillecek ¢alismalarda, 6ncelikle 6zel hukuka® iliskin uyumlagtirmaya
hiz verilmesi uygun olacaktir. Surasi kaginilmazdir ki, ekonomik, sosyal ve siyasal birliktelik igin
vazgegilmez sart hukuki uyumdur.

33 Ozkan Giirsel, “Tiirk Birligi icin Avrupa Toplulugu Ornegi”, Toplum Yonetimi ve Hukuk Komisyonuna
Sunulan Teblig, 6. Ttirk Devlet ve Topluluklart Dostluk, Kardeslik ve Isbirligi Kurultayi, 20-22 Mart 1998 , Bursa,
s. 131-135.

426



NATIONAL TREATMENT AND THE PROHIBITION OF
DISCRIMINATION IN PUBLIC PROCUREMENT

Assoc. Prof. Giirsel Ozkan*

I. Introduction

Being the most fundamental element of the procurement system, competition is essential
in the sense of both enabling the access of entrepreneurs to the market equally, and the productive
use of public funding. It is obligatory for public administrations to acquire tender items through a
competitive system in order for an effective public procurement system to be constituted.

It has gradually increased in value on a both national and global level to constitute the
competition in public tenders. However, there are some obstacles in the way of ensuring the
competition in tenders. These obstacles may be the result of some practices run openly or
implicitly by governments, as well as the circumstances of the market itself and some practices of
the tenderers.

There may be political grounds for governments’ discrimination for the benefit of
national firms by creating artificial obstacles in foreign firms’ entry to the market in the public
procurement market, such as supporting the national economy or protecting the national firms
from the competition with foreign firms'. This type of protection policy prevents the liberalization
of public procurement markets, thereby prevents the creation of options for products and services
with broader, more diverse and more competitive prices.

In tenders conducted by the private sector, companies try to make decisions that will earn
them the best possible agreement, and it is a known fact that they cannot compete in the long run if
this isn’t the case. Hence, the public procurement system must make sure that there is no obstacle
in contracting parties using the capital in the most productive and effective way within the scope
of certain rules. In this regard, the public procurement system must be of transparent nature and
must rely on the principles of “equal treatment” and “avoidance of disruptive practices”, and the
legal regulations must include covenants against discrimination.

Undoubtedly, it is quite important that national markets are formed in a more competitive
environment by means of making both bilateral international agreements and multilateral regional
agreements.

I1. National Treatment and Prohibition of Discrimination

National treatment refers to the prohibition of supporting foreign goods, services and
suppliers less than their domestic competitors and counterparts, in other words, it refers to the
non-discrimination between foreign goods, services and suppliers and domestic goods services
and suppliers. Recognizing that a price advantage or any other advantage cannot be brought for
the benefit of domestic manufacturers has the aim of realization of international competition in
public tenders. Likewise, the non-discrimination of the goods and services provided in terms
of the countries in which they were manufactured is within the scope of the national treatment
prohibition. Again, the prohibition of discrimination among suppliers of different countries, which
imposes the obligation of equal treatment towards all countries, also refers to the most favoured
nation treatment.

Public tenders are the most protective field in terms of international trade. Domestic

s

Member of the Council of State.

1 Untibol Neyzar, Kamu Alim Politikalarinin Etkinliginde Rekabetin Rolii: Rekabetin Korunmasi, Saglanmasi ve
Rekabet Savunuculugu, Rekabet Kurumu Uzmanlik Tezleri Serisi, No. 119, December 2012, p. 55.
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tendering policies in public procurement are implemented in most countries. Price advantages,
purchase from a single source, offsets, local content criterion and national and regional preference
practices are examples of non-competitive procurement methods?.

The national treatment and discrimination prohibition refers to the reflection of the
“principle of equality”, one of the main principles of law, on the international procurement law.
Because one thing to mind in implementing this principle is that one of the tenderers participating
in public tenders is a “foreign company established within the borders of the country in which the
tender is made”. It is not possible to apply this principle to a company that is not an establishment in
a foreign country where the tender is held. For example, when the foreign company K established
in State A participates in a public tender held by an administration in State A, if State A has approved
and transpositioned the Agreement on Public Procurement of the World Trade Organization, due
to the principle in article 3 of this Agreement, advantages and privileges for the benefit of the local
tenderer shall not be created by the administration lodging the tender. Company K shall take part

in the procurement process under equal terms with local tenderers?.

The “element of foreignness” in the national treatment and prohibition of discrimination
refers to the foreign companies (tender supplier) within the borders of the country lodging the
tender, and the most favoured nation treatment principle aims to prevent discrimination which
may occur among countries. For example, if Countries A, B and C, all of whom accede to an
agreement, have participated in a tender in Country D; Country D cannot discriminate among
Country A, B or C in any way in the procurement process.

Mutual recognition principle is important in terms of putting the non-discrimination law
into practice. The mutual recognition principle means in the European Union law that a member
state cannot ban the sale within its borders of products produced and marketed in other Member
States in accordance with the law, even if these are manufactured according to different technical
specification and qualification definitions than those required in their own commodities®. In this
sense, it requires Member State administrations to accept products and services that are provided
by other community member states and meet the legal requirements, and means that, the diplomas
granted to the persons in a Member State be recognized by other member state administrations, in
connection to the acceptance that technical features found appropriate for the related product and
service, and other sufficiencies are of equivalent qualification’®.

The mutual recognition principle, playing a central role in the Domestic Market by
ensuring the free movement of goods and services without the need for the harmonization of the
National legislation, has developed with the contribution of the Cassis de Dijon decision® made by
the Court of Justice in the formation of the Domestic market’. This decision underpins the mutual
recognition principle. The mutual recognition principle applies not only to the free movement of
goods, but also the free movement of persons and services.

The European Union has approved certain directives related to certificates of competency,
related to the acceptance in another member country of a document obtained in a member country

2 Uz Abdullah, Kamu Thale Hukuku, Turhan Kitabevi, Ankara, 2005, p-37.
3 Isbir Begitim, Kamu Thalelerine Katilma Yasagi, Turhan Kitabevi, Ankara, 2011, p, 82.

4 Alyanak Servet, Avrupa Birligi Kamu Thalesi Hukukunun Genel ilkeleri, Yaymlanmang Doktora Tezi, Ankara
Universitesi Sosyal Bilimler Enstitiisi, Ankara, 2009, p. 129.

5 Braun Peter, “A Matterof Principle(s) - the Treatment of Contracts Falling outside the Scopeof the European public
procurement directives”, Public Procurement Law Review, 2000, 1, 39-48,p. 43; Alyanak, p. 130 annotation 449.

6  Case 120/78, Cassis de Dijon [1979] E.C.R. 649.; Alyanak, p. 130 annotation 450.; In the wake of this decision,
member states may not prevent foreign products from entering their markets automatically with reasons of
packaging, standards, etc.

7 Bozkurt Enver, Ozcan Mehmet, Koktag Arif, Avrupa Birligi Hukuku, Yetkin Yaymevi, Ankara, 2012, p. 214-222.
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among member states °.

In cases where a document submitted for sufficiency does not suit the terms stated
within these directives, the proposed document shall be examined to see whether it is equivalent
to the characteristics sought as per its own national legislation in accordance with the mutual
recognition principle. The mutual recognition principle stipulates that the products manufactured
in other countries that have been manufactured according to the technical rules, standards and
characteristics within tender documents, and ensure the same performance and protection of the
product subject to purchase shall be deemed equal.

As per the mutual recognition principle, the procurement administration authorities are
required to subject the products of other countries which were manufactured in accordance with
the technical legislations or standards to the same and equal treatment as the products compliant to
the technical specifications stated within the procurement documents in terms of legal protection
and degree of use. According to the mutual recognition principle, in a public tender realized by the
administration of a member country, no obstacle can be put forth by another country’s tenderer in
terms of the admission of the equivalent document regarding the competency procured from the
authorized institutions of its own country.

In this sense, the measures regarding occupational competency in member countries
shouldn’t be of discriminative nature. The limitations in this respect must be made by taking into
consideration general benefits, be aimed at deriving their purposes and shouldn’t be extended
to surpass these purposes. Therefore, while obtaining the document related to occupational and
technical competency in a member state, if some terms and rules are understood to have been
observed, thus the necessary benefit is understood to have been sufficiently protected, the limiting
measure to be taken is not justified.

The mutual recognition principle in the public procurement field is particularly important
in terms of the standards regarding the product or service subject to tender. The term ‘standard’
used here refers to some features that the product or service is required to have regarding a product
or service. Standards related to products are about elements related to endurance, performance
level, health and security. Standards may be arbitrary as well as obligatory. In the event that the
standards are obligatory, the products need to be of a certain standard legally in order to be subjected
to free movement in the market. In the event of the standards being arbitrary, on the other hand,
the products do not need to be of a certain standards to be subjected to free movement in the
market’.

Applying different terms to domestic and foreign tenderers, for example, providing
domestic businesses with an advantage by giving them information beforehand is forbidden. It
is also a violation of the public procurement directives for administrations to pressure one or a
few firms into giving a low price, in that this behaviour of the administrations will be a result of a
personal contact and prevent the proposal evaluation criterion from being implemented correctly.

Again, in recognition of avoiding discrimination, it has been forbidden for public
administrations to prepare a procurement document according to the needs and to indicate brands
or models within the document in a way that will prevent competition with the purpose of creating
a public procurement system competitive at the domestic market level, and measures such as the

8  Council Directive 89/48/EEC dated December 21, 1988, on a general system for the recognition of school diplomas
granted for completion of at least three years of vocational education. This directive is about the mutual recognition
of qualifications related to professions requiring a university degree or an equivalent education. Council Directive
92/51 / EEC of 18 June 1992 on the recognition of vocational education and training which introduces new
regulations in addition to Directive 89/48. Council of Europe and the European Parliament Directive 2005/35 /
EC on the mutual recognition of diplomas or professional competence documents, including arrangements for the
recognition of vocational qualification documents for the provision of services by other Member State nationals in
the Member States and for the subsequent exercise of that profession.

9  Alyanak, p.133.
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open tender procedure and the tender procedure among certain tenderers, which are competitive
tendering procedures, were stipulated as basic procurement procedures.

With regards to the recruitment of the product subject to procurement, it was regulated
that, the technical specifications prepared by public administrations shall include rules that will
ensure competition, and accordingly, these technical specifications were demanded to be prepared
in terms of performance and needs. It has been stated that technical specifications shall be issued
in a way that will provide equal access opportunities to tenderers and will not pose an obstacle in
the competitiveness of the procurement”.

In order to ensure effective competition in public procurement, rules have been introduced
for the announcement of procurement announcements prepared by administrations of the member
states at 2 Community level, and for the information within these announcements to be regulated
in a way that will derive the economic enterprises within the Community to decide whether the
said procurements are suitable for them'.

III. Regulations Regarding National Treatment and the Prohibition of Discrimination
1. Global Regulations
a) World Trade Organization: Agreement on Public Procurement

Generally, the “Agreement on Public Procurement” regarding public procurement,
prepared by the World Trade Organization (WTO)" includes the requirements to be met by
procurement contract. The common principles and prohibitions® that every country that is a
party should include within its procurement system, even if it has a different legal system, are
determined within the agreement. The main principle of the agreement is non-discrimination.
For example, technical specifications shall not be introduced and implemented as unnecessary
impediments in international trade. Moreover, institutions shall not create discrimination between
local and foreign firms in ranking the companies. The principle of avoiding national favouring
and discrimination is to be immediately and unconditionally applied to the firms and goods and
services of other signatory countries'.

“National treatment” and “the prohibition of discrimination” topics are within article 3 of
the Agreement. Hereunder, it has been forbidden for foreign tenderers/suppliers to be supported

10  Directive No. 2014/24/EU dated February 26, 2014, Art.67/(4), ABRG, 28.03.2014, p. 94/134.
11 Directive No. 2014/24/EU dated February 26, 2014, Art.41/(2), ABRG, 28.03.2014, p. 94/120.

12 WTO has 160 members. The last member to join is Kazakhstan, which has become a member on November 30,
2015. The members are: Antigua and Barbuda, Argentina, Australia, Austria, Bahrain, Bangladesh, Barbados,
Belgium, Belize, Bolivia, Botswana, Brazil, Brunei, Burkina Faso, Burundi, Cape Verde, Canada, The Central
African Republic, Chile, Kazakhstan, Colombia, Costa Rica, Ivory Coast, Kazakhstan, Cuba, Cyprus, Kirghizstan,
People’s Republic of China, Czech Republic, Denmark, Cibuti, Dominica, the Dominican Republic, Egypt,
El Salvador, Estonia, Finland, France, Gabon, Germany, Ghana, Greece, Grenada, Guatemala, Guinea, New
Guinea, Guyana, Honduras, Hong Kong, Hungary, Iceland, India, Indonesia, Ireland, Israel, Italy, Jamaica, Japan,
Kenya, Republic of Korea, Kuwait, Lesotho, Liechtenstein, Luxembourg, Macau, Madagascar, Malawi, Malaysia,
Maldives, Mali, Malta, Mauritania, Mauritius, Mexico, Morocco, Mozambique, Myanmar, Namibia, Netherlands,
Netherlands Antilles, New Zealand, Nicaragua, Nigeria, Norway, Pakistan, Paraguay, Peru, Philippines, Poland,
Portugal, Romania, Saint Lucia, St. Vincent and the Grenadines, Senegal, Sierra Leone, Singapore, Slovakia,
Slovenia, South Africa, Spain, Sri Lanka, Surinam, Swaziland, Sweden, Switzerland, Tanzania, Thailand, Togo,
Trinidad and Tobago, Tunisia, Turkey, Uganda, Uganda, United Kingdom, United States, Ukraine, Uruguay,
Venezuela, Zambia, Zimbabwe, Russia, Montenegro, Tajikistan, Vanuatu, Yemen, Samoa, Mongolia and Laos
People’s Democratic Republic.

13 Common principles and prohibitions are national treatment (art. 3) and prohibition of discrimination (art. 3/2),
prohibition of offsets (art. 16), transparency (art. 17), most favoured nation treatment. In this sense, the main
principles of the Agreement are, “avoiding national favouring and discrimination” and “transparency”.

14 Ozkan Giirsel, Danigtay Kararlar1 Isiginda Kamu Thale Hukukuna Egemen Olan Temel {lkeler, Yetkin Yayinlari,
Ankara, 2014, p. 64.
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less than the domestic tenderers in public tenders within the scope of the Agreement. In other
words, it has been forbidden to discriminate between foreign tenderers and local tenderers.

National treatment refers to the prohibition of foreign goods, services and suppliers being
less supported than their domestic competitors and counterparts. It intends for the acceptance that
no price, or any other advantages can be brought in favour of domestic manufacturers, and for
international competition to take place in public tenders. Thereby, countries cannot discriminate
among firms within its borders according to the level of foreign ownership. Likewise, it is also
within the scope of the national treatment prohibition that no discrimination is to be made among
the firms according to the country in which their goods and services were produced. Also, the
prohibition of discrimination among suppliers from different countries, which brings the equal
treatment obligation towards all countries, refers to the most favoured nation treatment?.

These obligations apply to most of the goods and service purchases of the central public
enterprises. However, parties can drift away from the most favoured nation treatment principle,
relying on the reciprocity principle in the public tenders of non-central public enterprises and
other public institutions. As a matter of fact, some countries reserve their right to provide a price
advantage or other advantages for small businesses. The most favoured nation treatment principle
includes equal treatment obligation of all parties of the Agreement regarding procurement and the
prohibition of discrimination among suppliers from different countries.

The “oftset” conceptin public procurement refers to the criteria used related to empowering
the domestic entrepreneur, developing the balance of payments based on home production,
licensing the technology, needs related to investments and etc., and aims to redress the balance
between domestic and foreign tenderers.

Again, preferences that prioritize the local content rate are also forbidden by the WTO. The
determination of the qualities to be taken into consideration in participating in the procurement
process is predicated on the offset prohibition according to the Agreement'. It is forbidden in the
agreement for public institutions to necessitate measures such as licensed technology, counter
trade, investment requirements or local contributions with the purpose of supporting home
production or improving the balance of payment in the competency and selection of suppliers
and goods and services or evaluation of proposals and finalization of the tender. Thus, to include
such pre-conditions in public procurement even if they do not contain any discrimination, both
affects the competition negatively due to the fact that it leads to less companies participating in the
tender, and as a result, prevents the realization of effectiveness and convenient price principles in
government procurement. However, even though this is forbidden by agreements, the prohibition
is not abided by in public procurement procedures under the threshold value.

Developing countries are allowed to promote offset use, such as the clause of the inclusion
of domestic products, during the negotiations to become a party of the Agreement on Government
Procurement of WTO (WTO-GPA). These clauses can be sorted as improvement of the balance
of payment during the implementation of economical improvement programs and protection
of international reserves, developing national industry, supporting merely the sectors based on
public procurement and supporting the collaborations between developing countries with the
purpose of economic progress. In this context, up until now, only Israel has bargained about offset
exceptions'’.

It must be acknowledged, however, that this authorization is granted only to encourage
developing countries to become parties to the Agreement and to be used only in negotiations and
on agreed terms and conditions with the parties concerned. In addition, the offset is only used to

15 Uz, p. 74.

16 Article 16/2: “...These requirements can only be applied to those who qualify to participate in the procurement
process and can not be a benchmark for the awarding of a contract”.

17  Grier Jean Heilman (2), Japans Implementation of the WTO Agreement on Government Procurement, University
of Pennsylvania Journal of International Economic Law, S.17, C.2, 1996, p. 611; Uz, p. 75, annotation 49.
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determine participation competence in tenders and can not be used as a criterion for awarding a
tender'®.

b) United Nations: Model Law

The United Nations General Assembly has indicated that international trade collaborations
between states are a significant element in developing friendly relationships and establishing peace
and safety, and emphasized that The United Nations Organization should play a more active role
in minimising and abolishing current legal obstacles in world trade by the statement of the fact
that states have adopted different laws in issues regarding international trade poses an important
obstacle in the development of world trade being made'.

In line with the purposes indicated within Article 1 of the EU Agreement, the EU
Commission of International Trade Law (UNCITRAL)* , founded by the EU General Assembly
in 1996, has conducted a procurement law model study with the purpose of developing economical
collaborations between member states.

The 1994 Model Law stipulates a procurement process aiming for competition, transparency,
justice, economy and productivity, determining the national criteria of procurement law reform. It
is predicated on productivity and the promotion of competition, along with honesty, trust, justice
and a transparent procurement process. The Public Procurement Model Law (EU document,
A/6/17 Annex I) carried by the EU Commission of International Trade Law on July 1, 2011 also
aims to encourage maximization of retrenchment and productivity, ensure the participation of
suppliers and contractors of all nationalities by preventing discrimination, provide all suppliers
with just and equal treatment in order to realize competition among suppliers and contractors, and
execute the effectuation of transparency in the procurement process.

The Model Law, has given the state in question the liberty to exempt public tenders in
other sectors in accordance with national priorities, on condition that these are clearly stated
within the legislation, in addition to defence and security procurement. It was also stated that the
international obligations of the state concerned and the bilateral or multilateral charter agreements
would come before the provisions of the Model Law. Therefore, flexibility is ensured in cases
where agreements that include these provisions may need to be applied first*'.

The realization of national targets, such as achieving savings through public procurement,
lays the foundation for privacy to find an execution area, and gives the opportunity to countries
to hide the discrimination they are involved in. For this reason, the Model Law has laid down
regulatory framework rules in detail and has imposed the obligation to implement them.

As a basic procurement principle in Model Law, it is aimed to prevent discrimination
based on nationality and to ensure competition in tenders by preventing discrimination.

2. Regional Regulations

While many national regulations grant permission for the domestic preference practice in
public procurement, agreements made on a regional level accentuate the participation of suppliers
of other countries in the region in the tenders under the same circumstances as domestic suppliers.

Regional co-operation regulations, such as the EU, NAFTA and APEC, both prohibit
discrimination among domestic tenderers in public procurement and require equal treatment of

18 Sorensen Sandra, SENGER Matthew, http://www.epsu.org/aftiliates/default.cfm, Importance of Good
Public Procurement, http://www.intracen.org/ipsms/import/ ppimprt.htm.

19 Unel Nehir, “Birlesmis Milletler Ticaret Hukuku Komisyonu”,
www.mfa.gov.tr/data/kutuphane/yayinlar/.../sayi32.

20 Established as a subordinate body of the UN General Assembly with the aim of promoting the harmonization
and modernization of international trade law with the resolution No. 2205 (XXI) of UN General Assembly dated
17.12.1966.

21 Ozkan, p. 71.
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participants from other countries of the region*.
a) European Free Trade Association (EFTA): European Economic Area Agreement

The European Free Trade Association (EFTA) was created for putting the Marshall Plan,
introduced to reconstitute Europe economically after war, into effect, with the purpose of ensuring
growth by liberalizing trade among EU member countries and developing economic cooperation
with Western European countries®. In the agreement, the EFTA countries’ first objective was to
make the EU acquis applicable in their domestic law, and EU regulations on public procurement
are also included.

The main purpose of regulations on public procurement within the agreement is the
implementation of certain procurement procedures in public tenders over a certain threshold
value. Thus, all suppliers, service providers and undertaking companies established within EFTA
can be treated equally.

Traditionally, non-member states are deemed third countries by EFTA and bilateral
agreements are made with these countries directed at the liberalization of mutual trade. An
agreement has been made with Turkey in 1991. Article 14 of this Agreement regulates public
tenders. Hereunder, parties have entered into the obligation of mutually liberalizing the public
procurement market, transparency, and avoiding discrimination of suppliers of state parties in
public tenders of public institutions, public enterprises and private and exclusive right holding
enterprises.

b) North American Free Trade Agreement: NAFTA

NAFTA (North American Free Trade Agreement), which has been concluded between
USA, Canada and Mexico with the purpose of liberalizing trade and has entered into force on
January 1, 1994, was planned to be implemented fully in 2008*. Section 10 of NAFTA related to
public procurement consists of 25 Articles between articles 1001-1025 and annexes®.

According to the agreement, parties shall not discriminate against the goods and services of
other member countries and the national treatment principle shall apply to all suppliers (Art.1003).
A different origin rule outside the norm shall not be applied for goods imported from other
state parties for public tenders (Article 1004). In addition, the parties have assured that no offset
implementation will take place with the purpose of the improvement of the incentive or payment
balance of the domestic development through tools such as local contributions, technology
licenses, investments, mutual trade etc. in the public tenders to be lodged by organizations, in the
competence and selection of the goods and service providers, in the evaluation of the proposals and
the signing of the contracts (M 1006).

While avoiding discrimination among tenderers and equal access to information prior to
the notice tender were put forth as principles (Article 1008), and the open tender procedure and
restricted tender procedures were adopted as a rule in tender regulations, it has also been stated
that under certain circumstances, the sole source method might also be used®.

22 Uz, p. 64.

23 Founded by seven countries: Austria, Denmark, England, Sweden, Switzerland, Norway and Portugal, which are
members of the Organization for European Economic Cooperation. Consists of Switzerland, Iceland, Poland and
Norway after the states member of EFTA, which entered into force on May 3, 1960 upon the approval of national
assemblies after its execution on January 4, 1960, parted. The European Economic Area Agreement which entered
into eftect on January 1, 1994, consists of 129 Articles and contains regulations directed at the free movement of
goods, services, persons and capital among state members and the protection of competition.

24  Obligations set for USA and Canada in Section 10 have been previously fulfilled as per 1979 GATT Public
Procurement Code and the US-Canadian Free Trade Agreement, while Mexico has entered into obligation related
to the prohibition of discrimination for the first time.

25 Ozkan, p. 76
26 Uz, p. 120.

433



National Treatment and the Prohibition of Discrimination in Public Procurement

c) European Union

The basis of the regulations on tenders in the European Union is based on the Rome
Treaty signed in 1957. General statements regarding procurement such as the necessity of avoiding
discrimination according to nationality, and minimising the obstacles in member states entering
each others’ tenders were included in this treaty. There are no provisions within the Rome Treaty,
which has established the European Union, and Community Agreements, which have changed
some of the provisions of the aforementioned and are the primary source of The European
Community Law?” such as the Treaties of Maastricht, Amsterdam and Nice, that regulates the
issue of public procurement directly.

Rules® on the prohibition of discrimination, prohibition of measures that limit the free
movement of goods, liberty of a company established in a country to conduct activities within
another member state, the free movement of services among member states, the prohibition of
limiting commercial practices, the prohibition of the abuse of the dominant position, and the
responsibility of member states in public procurement, contain the basic principles to be observed
regarding public procurement.

Therefore, the institutions of the Community have chosen to issue a directive to regulate
the public markets. Regulations regarding public procurement are made with articles 94 and 97
regarding the approximation of national legislations of the European Community Agreement being
taken as a basis.

The rules of the EU Agreement that form a legal basis for public procurement can be listed
as the free movement of goods, the right to establish companies, the liberty to provide service, the
general prohibition (prohibition of discrimination) regarding discrimination related to allegiance
(nationality). Also in the EU Agreement, the rules to be observed by member states in Public
procurement are indicated as equal treatment, the prohibition of discrimination, transparency and
mutual recognition.

It is necessary for institutions and organizations which lodge tenders to treat economic
operators equally and without discrimination, and conduct the transactions in a transparent
manner. Institutions which have been provided with special or exclusive rights in the acquittal of
a public service are also under the obligation of avoiding discrimination towards third parties in
making purchases required by their activities. Moreover, the institutions lodging the tender have
been banned from disclosing the technical and commercial secrets of tenderers which they have
become acquainted with during the tender.

Apart from that, the institutions that lodge the tender shall not abuse the framework
agreement to avoid, limit or distort competition.

It is seen that the prohibition of discrimination is frequently emphasized. It is not
motiveless that the prohibition of discrimination is being mentioned as much as it is. The concern
for national interests, local preferences, favouritism, local lobby activities against cross-border

27 These agreements are briefly as follows: The agreement that established the European Coal and Steel Community
(ECSC) was signed in Paris on April 18th, 1951. It came into force on July 23rd, 1952 and expired on July 23rd,
2002. The agreement that established the European Economic Community (ECC) was signed in Rome on
March 25th, 1957 and came into force on January 1st, 1958. The agreement that established the European Atomic
Energy Community (Euratom) was signed in Rome along with the ECC. The Treaty of Maastricht (The Treaty
on European Union — TEU) was signed on February 7th, 1992 and came into force on November 1st, 1993.
Maastricht, which changed and transformed the name of the community to the European Union, hasn’t abolished
the existing three communities and replaced them, on the contrary, it was partly established on three communities.
Then, with the Treaty of Amsterdam of 1997, both TEC and TEU were amended. Euratom, ECSC and ECA
are still in force. However, the base text of the European Law is the 1957 — Treaty of Rome — Treaty on European
Community, which has been amended with the Treaties of Maastricht and Amsterdam.

28 InArticle 3 (b) of the Treaty on the Functioning of the European Union, the rule is that the European Union has
jurisdiction to “establish the competition rules necessary for the functioning of the domestic market.” Again, Article
18 regulates the prohibition of discrimination, Article 28, free movement of goods, Articles 45 to 66, which regulates
the free movement of persons, services and capital, and Articles 101 to 113, which contain the rules on recruitment,
relate to tender principles.
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tenders are important obstacles in the awarding of big public tenders that take an important place
in the state’s economy to foreigners.

The prohibition of discrimination was regulated in various provisions of Directive 2004/18/
EC, and similar regulations have also had a part in Directive 2004/17/EC and Directives 2014/24/
EU and 2014/25/EU. Instead of Directive 2004/18/EC, it has been regulated within Article 18 of
Directive 2014/24/EU which was adopted by the European Parliament and Council and came into
effect on February 26, 2014. Accordingly, tendering authorities must treat economic actors equally
without any discrimination and act transparently and in proportion®.

Principles of the free movement of the goods, the liberty of habitation, liberty of business
establishment, freedom of providing service and equal treatment, avoiding discrimination, mutual
recognition, proportionality, transparency and the resulting principles within the Treaty on the
Functioning of the EU (TFEU)* are obligatory to observe. For public tenders above a certain
amount, it is necessary to ensure that these principles are put into practice and to take measures
in national procedures in order for public tenders to be open to competition®'. In this sense, it is
necessary for member states to ensure that an institution subject to public law being a tenderer
does not pose an obstacle of competition from the point of tenderers within the private sector.

3. The State of the Turkish Law

It has been ensured under Article 63 titled “Regulations regarding domestic tenderers”
of Law No. 4734 dated 6/2/2014, amended by Law No. 6518, that it is obligatory to create a
price advantage of up to 15% for the benefit of domestic tenderers in service procurement and
construction work tenders, for the benefit of tenderers that offer home products in the tenders
of goods included in the list that is determined within medium and high technology industrial
products taking the opinion of the Ministry of Industry and Commerce and other related
institutions and establishments, and announced in January of each year by the Institution, and that
provisions may be added into the procurement document about the participation of only domestic
tenderers in tenders of which the approximate cost is under the threshold value, also, that it is
necessary that all partners should be domestic tenderers in order for partnerships to be deemed as
domestic tenderers.

Besides the provisions of Article 63 of Law No. 4734 and the related Application Regulations
and the General Communiqué of Public Procurement, detailed regulations were made with
the Regulatory Public Procurement Board Decisions. Also, the Prime Ministry’s Circular No.
2011/13, promoting the use of home products was published in the Official Gazette Issue 28046
dated September 6, 201132,

29 Directive No. 2014/24/EU dated February 26, 2014, art. (18/1), ABRG, 28.03.2014, p. 94-105.

30 For the text, see Avrupa Birligi Antlagmasi ve Avrupa Birliginin Isleyisi Hakkinda Antlasma, T.C. Bagbakanlik
Avrupa Birligi Genel Sekreterligi, Ankara 2011, www.abgs.gov.tr

31 Directive No. 2014/24/EU dated February 26, 2014, Paragraph (1), ABRG, 28.03.2014, p. 94-65.

32 The Prime Ministry’s Circular No. 2011/13 includes the following statement: “Provided that the retrenchment
and competition principles are abided by, it is highly important in terms of our economy that the needs of our
country be met by home products. In this context, in addition to working to implement the current provisions
within our legislation regarding the use of home products, in applications regarding the purchase of goods by public
institutions and establishments, I kindly request the aspects of: 1. Avoiding regulations that prohibit the proposal of
products manufactured in Turkey within technical specifications, 2. Avoiding regulations directed at the proposal by
tenderers of imported products or the products of a certain country in defiance of public procurement legislations,
3. Avoiding to call for non-obligatory documents executed by foreign certification institutions regarding products,
4. In the event of the tenderers proposing imported products being enabled to deliver goods abroad, regulations
regarding the manner with which the elements such as place of delivery, freight, customs and tax expenses are to
be taken into consideration in the evaluation of the proposals being made, 5. In the event of tenderers proposing
imported products being accredited before the delivery of goods and enabled to make prepayments, regulating
procurement documents directed at making advance payments to tenderers which propose goods manufactured
in Turkey, be taken into consideration, and that products manufactured in Turkey be preferred with priority in
purchases within the Public Procurement Law No. 4734 and those to be made from the State Supply Office, and
that directors of public institutions and establishments be sensitive as necessary on the issue.”
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The local tenderer concept is defined within Article 4 of Law No. 4734 as “The natural
entities who are citizens of the Republic of Turkey, and legal entities established in accordance with the laws of
the Republic of Turkey”, while the foreign tenderer concept hasn’t been defined at all.

It is known that each state has the authority within its domestic law to regulate who can
become a citizen, and what the rights and obligations that result from becoming a citizen are. In
Article 66 of the Constitution, following the statement that everyone who is bonded with the
Turkish Government with a bond of citizenship is Turkish, it has been decreed that the terms of
beingawarded and losing citizenship shall be regulated by law. According to the Turkish Citizenship
Law, persons who do not earn Turkish citizenship or those who lose Turkish citizenship are in the
position of foreigners.

According to Article 16 of the Constitution, “basic rights and liberties for foreigners can be limited
by law in conformity with international law”. According to this provision, with Law No. 4734, limiting
the participation of foreign tenderers in some tenders cannot be asserted to be in contrast with
the Constitution. However, as per the provision, “International agreements put into force in order shall
have the force of law. The Constitutional Court shall not be appealed to with allegations of unconstitutionality
in reference to these agreements.” Within article 90 of the Constitution, if an agreement is concluded
bilaterally or multilaterally between nations, Article 63 of Law No. 4734 shall become ineffective.

Conclusion

Foreign companies entering the national market in public procurement has some benefits.
Foremost among these, is the “static trade effect”, by means of providing the public sector with an
opportunity to make the purchase from the (foreign) supplier which provides the cheapest product
or service. Again with the “competition effect”, domestic companies of which the competitors
have increased will have to provide the public sector with more competitive prices. Also, the
“restructuring effect” will come into question and as a result of the transformation in the sector
under the new competition terms, long-term scale economies will emerge.

These effects will make it easier for the public sector to obtain the best value and the dynamic
effects of the increasing competition will motivate new companies in terms of inventiveness,
investment and growth. The direct or indirect prevention of foreign tenderers’ access to the
public procurement market will cause a decrease in the number of participants, thus extenuate
competition and increase purchase costs.

In order to ensure competition in public procurement, it is first of all necessary to conclude
both bilateral and multilateral agreements and prevent in this way the prohibition of discrimination.
It is also important that the economic relationships between nations are improved, the law in this
field is gradually aligned and encouraged to be made consistent in that international economic
cooperation requires the mutual alignment and consistency of law, legislation and adopting of laws
that expedite international trade.

As Article 63 of Law No. 4734 continues its existence, in the event of agreements being
made by means of concluding either bilateral or multilateral agreements between states, these
may not apply to signatory countries. Thus, it may be necessary to prevent the application of the
national treatment principle-to ensure the avoidance of discrimination in international agreements
to be made as per the reciprocity/mutuality and public procurement.

In this process, it will be appropriate to expedite harmonization regarding primarily the
private law™ in studies to be conducted, on condition that the balance of mutual rights and interests
of international agreements and the international law are abided by. It is undeniable that legal
harmony is an essential imperative in economic, social and diplomatic unity.

33 Ozkan Girsel, “Tiirk Birligi icin Avrupa Toplulugu Ornegi”, Toplum Yonetimi ve Hukuk Komisyonuna
Sunulan Teblig,, 6. Turk Devlet ve Topluluklar1 Dostluk, Kardeslik ve Isbirligi Kurultayi, 20-22 March 1998,
Bursa, p. 131-135.
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